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Introduction: The New Importance of
Lawmaking Politics in China

A Chinese Puzzle: The Surprising Difficulty
of ‘Rubber Stamping’ a Law

In December 1978 Deng Xiaopmg, 1n his pivotal address to the Commu-
nist Party Central Committee meeting that set the course for China's
reflorm movement, called for the government to draft a law on factories
that would help reform China’s chrenically money-losing state-owned
enterprises. Armed with Deng’s public endorsement, a senior Party eco-
nomic planner in charge of enterprises set straight to work drafting the law
and hammering out a consensus policy among the government ministries,
unions, Party officials and legislators concerned with the project. Finally
the bill that China’s top leader called for was passed mto law—rfen yerrs
larer.

in March 1989 Communist Party General Secretary Zhao Zivang
addressed a briefing session for key delegates to the annual meeting of
China’s legislawre, the National Peoples Congress. Zhao told the atten-
dees, all of whom were loyal Party members, that the top leadership wanted
that vear’s megting 1o show unity and obedience to Central directives. But
when the piece of legislation most important to Zhao came up for discus-
sion and vote {a bill designed to give the south-eastern Special Economic
Zone of Shenzhen greater freedom to enact experimental laws promoting
ccanomic reform), there was terrific debate and resentment among the
delegates. Led primarily by legisiztors and officials from Guangdong pro-
vinee (where Shenzhen is located), over 40% of the delegates present either
voted no’ or abstained on the resolution. which then limped embarrass-
ingly to passage.

Iy autumn 1997 Jiang Zemin, Zhao's successor as Party General Secre-
tary. anxious to secure his position afier paramount leader Deng Xiao-
ping’s death, skilfully manoeuvred to remove his chief rival Quao Shi from
the organizational positions that made him a threat. Over the past decade
Qiao had occupied several of the cornerstone posts 1n China’s Leninist
power hicrarchy, including head of Party organization and personnei,
overseer of Party discipline, and chiefl of internal security and intelligence.
Bur even the most cvnical, tough-minded China watchers i the MHong
Kong press corps acknowledged that in many ways, what made Qiao Shi




4 The Politics of Lawmaking in Post-Mao China

most threatening to Jiang Zemin's authority was that for five years Qiao
had been ‘the man who wields the “rubber stamp”’—Chatrman of the
Standing Commitiee of the National Peoples Congress.
As the popular saying goes, ‘Something is very wrong with this picture.”
Until very recently, discussions of lawmaking and the legislature in-
China were regularly greeted by scholars; journalists and policy makers
with tough questions such as ‘why should we cure how laws are made in
China?” Few could be convinced that law, lawmaking politics and legisla-
tures matter in single-party authoritarian systems such as China. And
surely more than one reader who opened this book had to overcome
some justifiable scepticism before doing so. Because even though the pol-
ttics of the lawmaking process have been a staple of the study of American,
British, or even Japanese politics for well over a quarter of a century, much
of what we know (or think that we know) about China and other Marxist-
Leninist or one-party systems suggests law, lawmaking, and legislatures are
not important research topics. For years many {eading textbooks on China
only visited these topics briefly, as part of a scholarly *duty dance’ descrip-
tion of the government’s formal constitutional authority structure. They
would state that according to the Constitution the National People’s
Congress (NPC) was China’s ‘highest organ of state authority’. Almost
invariably, however, these texts would then make a flat, dismissive conelud-
ing assertion that lawmaking institutions and processes are little more
than a showpicece, and are irrelevant to the realities of Chinese power
politics. Even today many news reports still refer to the NPC as “‘China’s
rubber-stamp parliament’ (indeed, scholars in the field have come 1o
regard it as a minor victory when such reports refer to the Congress as
"China’s historically rubber-stamp parliament’}.! As recently as ten years
ago 4 book such as this one on Chinese lawmaking politics might have
caught the eye of a scholar of Asian law, but for most political scientists it
would have held scant interest, since their prineipal fascination is the study
of power. '

So where is the proof that something important in China has quietly
changed, and lawmaking and the legislature now merit the attention of
students of power? As the three examples cited above illustrate, nothing
Justifies a study of *how a bill becomes a law’ in Beijing quite so well as the
fact that from the early 1980s, the Chinese lawmaking system simply began
behaving in ways that were radicaily at odds with the earlicr models, images
and assumptions. Under pressure at home and abroad to develop a legal

I Many of the dominant undergraduate textbooks on China still have relatively brief
discussions of either the NPC or lawmaking: Townsend and Womack (1980), 100-1. Pye
(1984) 178, 328-9 and Pye (1991), 180-1: Saich (1981} 120--2; Domes (1983) ch. 6; and Direyer
€1993) 11113, and ch. 8. For some recen lexts with relatively sophisticated discussions of the
NPC and lawmaking, see Opden (1992), 184, 236-7; Lieberthal (£995), 162, 223. 319-20: and
Wang (1992}, |1§1-16. -
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system, Chinese began drafting many policy documents on major issues
that had historically been 1ssued as administrative regulations of the State
Council (China’s cabinet) or as Communist Party ‘Central Commitiee
Documents’ (called zhongfa). in the form of ‘laws™ which were also sub-
mitted to the scrutiny of the NPC. Now, quite routinely, when such laws
come before the NPC or its Standing Committee, even though they already
bear the endorsement “in principle” of the highest Party ofices, they are
subjected to extended, repeated subcommittee review and serious floor
debale. Most surprisingly, 1t is now quile common for the NPC and its
Standing Commitlee to seriously delay, amend, table or return bills to their
drafters and msist upon major changes. In recent vears the NPC has rom
time {0 time voted down proposed State Council amendments to their own
draft laws, and some NPC sources even report two cases of the NPC
Standing Committee voting down Party-approved drafi laws, although
these actions have nol yet been publicized. Gone florever, it would seem,
are the days before 1979 when the NPC would hear a brief summary of a
bill. move 1o an immediate vole and then invartably pass it unanimously.

Yet, as fascinating, new and counterintuitive as some of this behaviour is,
there is very little explanation for it within either the general literature on
comparative politics or in the specific literature on Chinese policy-making,
Mostly, this is because of some complementary shortcomings in these two
literatures. The comparative politics literature on legisiatures has tended to
ignore the overall precess of lawmaking, while the Chinese politics litera-
ture on policy-making processes has tended to overlook the growing
importance of law as a form of pelicy and the emergence of the NPC as
a policy-making mstitution.

The many fine studies of legislatures in developing countries, that for
decades were steeped in the relativist theories of structural-functionalism,
often locked past such questions of policy-process and power. With regard
Lo the developing world. there really was not a process-oriented literature
on ‘comparative lawmaking politics,” but rather a structural-functional
hterature on ‘comparative legislatures’. These legislative studies rarely
examined the entire political process of how a law was drafted, inquiring
what role the legislature played as one of several lawmaking institutions.
And faced with the often grim reality of legislative irrelevance or repres-
sion, there was frequently good reason lor this omission. Instead, these

studies tended to-focus on lfegislatures more or less in isolation as ustitu- - -

tonal structures that served a variety of other political functions. The
overwhelming verdict of such scholarship wus that lawmaking is a top-
down process dominated by actors and institutions elsewhere in the system,
such as the ruling Party or the executive branch.? Developing country
legislatures play little or no significant role as policy makers, or even as

201 will Later reler 1o this view as the "Command model” of lawmaking. Sce Chapter 2.
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important adjunct arenas of political warfare.> Consequently the principal
aim of much of the comparative legisiatures literature was often to expli-
cate the most significant non-policy-making functions of legislatures, such
as political socialization. elite recruitment, or national integration.* By
contrast, the new importance of China’s lawmaking politics and the NPC’s
increasingly assertive role in the process provide an unusual opportunity to
trace how a legislature in g one-party authoritarian system can emerge
from irrelevance and graduaily come to play a significant role in genuinely
important pelicy-making activities.

Sinologists, on the other hand, have over the past two decades produced
an enormous array of studies that are filling in the still-skerchy picture of
Chinese policy-making processes. But to this point these studies have
largely neglected one of the fastest growing bodies of *policy” in the system:
law. And with a few rare exceptions, most notably Kevin O’Brien’s major
study Reform Without Liberalization, China scholars have overlooked the
growing influence of the National People’s Congress. These are important
omissions. Ever since the [978 Third Plenum of the Eleventh Chinese
Communist Party (CCP) Central Committee cailed for more rapid devel-
opment of ‘socialist democracy’ and rule by law, lawmaking has become an
increasingly large, important and contentious part of policy-making.
Examples abound. When former Premier Zhao Ziyang and other radical
economtic reformers wanted to light a fire under non-performing state
enterprises, one of the key vehicles was the 1986 Enterprise Bankruptcy

3. G. R. Boynton and Chong Lim Kim, in summarizing the results ol a series of studies on
legislatures in developing countries, divide potential legislative functions into three categories:
‘goal-setting’ {drafting, amending or changing laws); ‘structuring political content’ and
‘integrating political systems’. They find that legislatures play the greatest role in integrating
systems. With respect to the lawmaking role of legislatures, they ntote succinctly, *If one wants
to find their [legislature’s] significance in these political systems, one must look elsewhere’.
Boynton and Kim (1975), 18. Another study of legisfatures in developing countries notes they
‘often appear to have only an insignificant role in the making of public policy’. See Kim,
Barkan, Turan and Jewell (1984}, 5-6. Simifarly, Nelson and White’s {1982, 1} important
comparative study of legislatures in communist states notes that “there . . . still are strong
indications that legislatures in communist states do not “legislate’ i the ordinary sense of
that word. Where they come closest to doing so, in Yugoslavia and Poland, their activites
appear Lo have an impact only at the periphery of “rule-making™.’

4. The structural functional orientations of this literature are reflected in the institutionsl
research designs of such studies, most of which focus solely on the roles or functions of the
legislature as an institution, rather than examining the process of “lawmaking” as an aspect of
“policy-making'. 1t is the present study’s contention that one of the best methods for gaining a
more precise and realistic understanding of any legislature’s true role and influchce in a
political system is to examine the entire process of lawmaking, examining not only the role
of the legislature, but aiso the roles of ail the other institutions involved in that process. On the
“integrative’ and other non-policy-making functions of legistatures in developing and one-
party states, sec the following: Boynton and Kim (1973); Loewenberg and Patterson (1979):
Patterson (}978); Smith amd Musoll’ (1979}, On communisz systems in particitlar, see Nelson
and Whire {1982); and on China. O'Brien (1987 and 1990). For a dissenting view that argucs
that the true importance of the legislature can only be assessed by looking at its lawmaking/
policy-making roles, see Sisson and Snowiss (19799,
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Law, and the most prominent point of opposition was the NPC. After the
1980 Tiananmen massacre, orthodox Leninists in the state bureaucracy.
frightened by the Democracy Movement, responded in part by delaymg
passage of one law which they feared would loosen social controf {the Press
Law) and ramming through a more restrictive version of unother which
they hoped would tighten contro! {the Public Demonstrations Law).j In
Jate 1992, when Beijing wanted to head off increasing pressure from the
United States Congress to expand intellectual property protectiot: for
foreign businesses, the result was a major revision to the Patent Law.
Consequently, when the NPC Standing Committee in 1986 tabled,
delayed, amended and ultimately gutted the State Council’s highly touted
Bankruptcy Law, that act shouid have caused Western analysts to reconsi-
der many conceptions of the policy-making process and of the roles law-
making bodies piay in that process. Western scholars’ new interest in
Chinese law and lawmaking did spawn a few excellent case studies of
individual laws; and O’Brien’s pathbreaking work greatly expanded our
knowledge of the NPC's numerous evolving institutional roles. But impor-
tant issues remained unaddressed by each of these bodies of literature.
Studics of Chinese policy-making have still tended to ignore Jawmaking.®
The available case studies of individual laws revealed much about debates
over their content. but little about the relative power of the leaders and
institutions in the drafting process.” And so, despite the acknowledged
importance of the topic and the rich and expanding separate literatures
on Chinese faw and Chinese policy-making processes, there is stll no
comprehensive English-language study of the Chinese lawmaking system
and process.” Multi-functional studies of the NPC, which did not analyse
in detail its lawmaking interactions with the Party’s Central offices and the
State Council, necessarily tended to be more general on the crucial ques-
tion of whether the NPC really had significant influence over policy con-
lent. or was still just ratifying decisions made elsewhere in the system.
This book takes a very different approach to these questions of law-
making and the lawmaking institutions. 1t looks at the entire lawmaking
process and assesses the power of the full array of actors and institutions
involved in the various stages of that process, including the Party Centre,

3. Judy Polumbaum has provided excellent case st udies of both of these lusws. See Polum-
baum {1991 and 1994).

6. Among the most influential such studies have been Lieberthal and Oksenberg (1988).
Lamptos (1987}, Hamrin (1990), Licherthal and Lampton (1992) and Fewsmith (1994). An
carly exceprion is Solinger 19821,

7 See. for example, Klein (1987) and Chang Ta-Kuang (1987).

8. Regarding China’s post-Mao legal reforms in general, see Fdwards (1984}, Leng and
Chiu (1985). Baum {1986). Feinerman {19893, Dicks (1989). Feinerman (1991} Alford (1993,
Potter (1993, Keith (1994). Lubman {1945}, Clarke (19953, Alford £1995) and Tanner (19953
For an excellent regularty updated bibliographic ol recent English-language studies on Chi-
pese kv, see Johnson (1999 and subsequent editions available fron: the Library).
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the NPC and the State Council and its ministries. This focus on the process
and the various institutions involved in it not only reveals more about law-
making in China, it also provides a unique base of evidence for under-
standing and evaluating how much real influence the NPC has refative to
other institutions in making law. By studying the historical development
and policy roles of the three key sets of institutions involved in lawmaking,
and then examining specific case studies of how these institutions work (or
fight) together to draft laws, this book attempts to sketch out the evolving
power relations in the system. With respect to the NPC, this approach
sacrifices an understanding of many of its non-policy-making functions,
but in return reveals much more clearly and concretely the sources and
limitations of its emerging influence over policy.

But of course the importance of the NPC’s growing power in lawmaking
goes far beyond what it can tell us about how policies are hammered out in
Beijing. A study of lawmaking in China is not just another study of the
policy-making process, because in a one-party authoritarian system, ‘law’
is not just any policy and the legislature is not just any policy-making
mnstitution. An understanding of lawmaking and the legislature is essential
in order to assess the prospects that China, or any other state, can make a
transition from Leninism to a political system that is more open, consul-
tative, and ultimately, perhaps, democratic. This book begins and ends with
some considerations about what impact the growth of China’s lawmaking
system, and especially the growing influence of the NPC, might have on
China’s prospects for initiating a genuine democratic transition.

When Leninist systems begin drafting more key policies in the form of
laws to be considered by the legislature, something most of them began
doing during their ‘post-totalitarian’ phases, these legal transitions often
have important institutional consequences. The shift away from policy-
making by Party edict to increasing ‘rule by law’ means the Party-state’s
rules for social behaviour are clearer and more predictable, and may even
herald the beginnings of a contractual state-society relationship. At very
least it marks the decline of relatively random unpredictable terror as the
Party-state offers society an agreement that says that if citizens do not
engage in certain clearly proscribed activities or challenge the Party-state’s
core values, they may expect that the Party-state will not attempt to punish
or sanction them.? At early stages, this is merely an agreement to ‘rule by
faw’, rather than the liberal constitutionalist notion of ‘rule of law’, in
which law defines a series of actions the state may not take, even though it
might otherwise possess the raw power necessary to do so. The dramatic
history of the last decade, however, suggests that the process is very difficult
to freeze at this early stage. Very gradually, the Leninist Party-state may

9. The classics in this genre arc Dallin and Breslauver (1970); Moore {1954); Lowenthul
{1570); and Baum {1984).
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recognize that in order to lure low-cost, voluntary mass compliance with its
policies, it must increasingly submit to being voluntarily bound by its own
lega! rules, and must consult a broader array of social interests in making
those rules. This process is most apparent in the economic sector, where
foreign and domestic entrepreneurs can insist on an increasingly predict-
able, well-defined economic and tegal environment or otherwise withdraw
(heir investments. Leninist states are unlikely to succeed in erecting such an
economic-legal infrastructure unless they consult these newly important
economic actors and provide them with institutional avenues by which they
can influence the drafting of laws.

Even though the top Party leadership’s commitment to ‘rule by law’ in
such systems is usually uneven at best, the growth of new lawmaking
organs, especially the rise of the legislature, often has powerful unintended
instituiional implications. The Party leadership almost invariably tries to
keep tightly unified control over lawmaking. But as Chapter 2 argues, this
requires the Party leadership to prevent its own internal factional, perso-
nal. bureaseratic and policy-based disagreements from spilling over into
the more open and accessible state lawmaking institutions such as the
legislature. Legal and economic reforms in Leninist systems are inherently
highly conflictual processes, and these conflicts cannot help finding their
way into all the policy-making arenas in which these reforms are consid-
ered. Even though leadership posts in the legislature are initially restricted
o ‘reliable’ Party-state officials, central control over lawmaking usually
fends to fray and dissipate as various cicavages within the Party find new
and more public institutional expression in the legislature.

History ajso demonstrates that this opening of the legisiative process
need not await the collapse of one-party rule and the establishment of a
relatively Muily developed civil society. Legislatures often become politicaily
powerful long before either their sacieties or policy-making systems
become more fully democratic."” The Soviet, Polish and Hungarian legis-
lative reforms of 198890 dramatically demonstrale that a significant
expansion in the power. assertiveness and corporaie identity of the legis-
lature can still take place even though the key officials in these institutions
are still Party members nominally subject to increasingly abstract notions
ol *Party discipline’.

Of course only a political Pollvannu would assume that the rise ol law-
making and the decentralization of policy-making power wiil inexorably
lead 1o a transition towards @ more consultative or democratic system. In
bureaucralically-established authoritarian systems, femporary cycles of

0 For the V.S, and Eurape, this point is made in PPalmer (1959 and Shepsle (1988). On the
former USSR and Eastern Europe, see especially the works of Hahn (1989, 19940 and 199061
also White (19923, Sabbal-Swidlicka (1990a, 1990b. 19974, 1991b}), de Weydenthal (1991)
Rahr and Pomeranz, (19913 Gwertzman and Kaofman (1990}, Sieele (1994). and Lijphart and
Wiisman (1990).
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policy-making decentralization which end in a reassertion and recenirali-
zation of regime power are quite common. For changes in policy process to
translate into system transition, they must first become institutionaiized,
settled and resistant to change. Secondly, they must Hnk up with other
system-changing processes in the broader society, such as the emergence of
politically active, influential civil society groups. The rise of law, lawmaking
and the legislature are key parts of the picture, but they are only parts.

Key Research Questions and the Layout of the Book

This book focuses on two major sets of questions. The first, ‘what are the
politics of the lawmaking process in post-Mao China? occupies the central
chapters of the book, which examine China’s national-level law-making
institutions and processes. Chapter 2 critically analyses the A4SSUmMpLions,
images and models which until now have guided Western sinologists’
thinking about lawmaking and the NPC. The chapter compares and eval-
uates four competing models of the process drawn from Western political
science literuture. The ‘Command model’ and the ‘Leadership Struggie
mode!” have dominated discussions of lawmaking to this point. This study
argues that the system now much more closely resembles the politics of
an ‘Organizational Politics model’ and the unfortunately-named bui per-
ceptive ‘Garbage Can model’. Chapters 3 to 6 focus on the historical
development, policy-making roles and power sources of China’s major law-
making institutions—the Party Central apparatus, the National Peopie’s
Congress (including its Standing Committee, permanent bureaucracy, and
subcommittees), and the State Council (including its ministries). There are
two key unifying themes in these chapters. The first concerns the erosion of
centralized Communist Party control over lawmaking, and the correspond-
ing rise of strong, competing legislative bureaucracies within the State
Council, its ministries, and the NPC. The second theme is that as a result
of this erosion and fragmentation of centralized control, each of these
three systems should be seen as a separate lawmaking ‘arena’ character-
ized by a different constellation of powers and interests. Chapters 7 and §

illustrate the changing politics of lawmaking using two quite highly

detailed case studies of mujor recent Chinese taws—the 1986 Enterprise

Bankruptcy Law and the 1988 State-Owned Industrial Enterprises Law.!'

1. It is important to note that these case studies do not examine the true “final” stage of the
process: the politics of actually implementing the draft law. Instead. I have traced the laws’
progress only through the stage of ‘explicating’ the law: that is, drafting a set of "implémenting’
regulations’ or some similar interpretive document. Such explication, though important,
represents only the beginning of the process of translaling a law into a set of more precise
bureauecratic instructions that can be implemented by lower levels. The reasons for not tracing
the implementation of these taws are iargely practical, since a proper study of how laws are
implemented would involve extensive further interviewing, much of it at the local level, and
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These case studies devote a great deal of atiention to documenting and
explaining, as reliably as possible, how the content of each law changed
during the process, and the actual influence that various acters and pro-
cesses had on the content. For the scholarly observer, such changes are the
most reliable and verifiable indicators of real influence in the policy-making
process. This requires a good deal of rather tedious comparison of multiple
drafts of each law (which, fortuitously, are available for both cases}. What-
ever the stylistic shortcomings of such comparisons. they ailow us 1o speak
more precisely of the real political influence of such political actors as top
Party leaders, State Council ministries and the NPC. Chapter 9 sum-
marizes the lessons of the institutional chapters and case studies, and
sketches out the different ways in which each of China’s lawmaking institu-
tions are influential in the various ‘stages’ of the lawmaking process.

The second major set of questions shifts the focus from policy process to
the institutional politics of system transition. Chapters 2 and 10 ask what
impact the rise of China’s post-Mao lawmaking institutions, in partictlar
the cvolving Party-NPC relationship, is having upon China’s prospects (or
@ transition to a system that is more consultative, open and perhaps
ultimately democratic. The theoretical transition between policy-making
questions and system transition issues turns out to be a surprisingly diffi-
cult one because overwhelmingly the models of policy-making which have
been emploved to analyse China and other communist states have not been
used to generate lorecasts about a post-communist system transition. But
the institutional evolution of the lawmaking system is creating pressure for
sigmificant Turther decentralization of power and is opening up windows for
new public ‘constituencies’ to get involved in policy-making. Since there is
no evidence that the Party leaders who designed this system intended it to
create such pressures for transition, | argue that the emergence of the
legislative system may be pushing China towards an ‘inadvertent transi-
tion”. The nature and limitations of these pressures towards an ‘inadvertent
transition’ are introduced in the latter half of Chapter 2 and discussed
again in greater detail in Chapter 10,

would afso muke two already lengrhy case studies unmanageably long. Siill, this rescarch
design decision is un important flaw, since recent studies increasingly stress that the process of
policy implemenation frequently involves protracied batiles that often change the content of
a pohicy. or undermine it altogether fsee Lampion, 1987). Hence, althongh there are perfectly
delensible practical reascns for omitting this stage of the process. the reader should be aware
that an tmportant part of the story of these Jaws 1s being omitied.




